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Qpi ni on by Holtzman, Adm nistrative Trademark Judge:

Carinhoso d obo B.V. has appealed fromthe final refusal of
the Trademark Examining Attorney to register the typed mark OPPUS
for goods which were subsequently anended to "shoes and boots for

i

daily wear."

! Application Serial No. 75/424,744, filed January 28, 1998, based upon
a foreign registration under Section 44(e) of the Trademark Act and
all eging a bona fide intention to use the mark in comrerce.
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The Exam ning Attorney has refused registration under
Section 2(d) of the Trademark Act on the basis of Registration

No. 2,172,883 for the mark shown bel ow for "neckties":EI

When the refusal was nade final, applicant appealed. Briefs
have been filed, but an oral hearing was not requested.

Here, as in any likelihood of confusion analysis, we |ook to
the factors set forth inInre E.I. du Pont de Nemours & Co., 476
F.2d 1357, 177 USPQ 563 (CCPA 1973), giving particular attention
to the factors nost relevant to the case at hand, including the
simlarity of the marks and the rel atedness of the goods or
services. Federated Foods, Inc. v. Fort Howard Paper Co., 544
F.2d 1098, 192 USPQ 24, 29 (CCPA 1976) ("The fundanmental inquiry

mandat ed by Section 2(d) goes to the cunul ative effect of

2 |ssued July 14, 1998. W additionally note that previously-cited
Regi stration No. 1,687,924 was cancelled by the Ofice on Novenber 24,
1998. The Examining Attorney withdrew the refusal based on this

regi stration on March 8, 2000.
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differences in the essential characteristics of the goods and
differences in the marks.").

Wth that in mnd, we turn our attention to the marks. The
Exam ning Attorney argues in this regard that applicant's mark
OPPUS and the "domnant literal element” of registrant's mark
i.e., OPUS are simlar in sound and comrerci al inpression. The
Exam ning Attorney maintains that the design in registrant's
mark, regardless of its characterization as an opossum or anot her
ani mal, "does not obviate [the] |ikelihood of confusion.”

Applicant, on the other hand, argues that the marks are
different in sound, appearance and commerci al inpression, and
that the Exam ning Attorney, in deciding otherw se, has not
considered the marks in their entireties. Applicant contends
that it is the highly distinctive "opossunt design which creates
the strongest inpression in registrant's nmark and that the word
OPUS is a shortened reference to that animal.

Wil e marks nmust be conpared in their entireties, one
feature of a mark may have nore significance than another, and in
such a case there is nothing inproper in giving greater weight to
the domnant feature. See In re National Data Corp., 753 F.2d
1056, 224 USPQ 749 (Fed. GCir. 1985). W agree with the Exam ning
Attorney that the term OPPUS in applicant’s mark and word OPUS,
the strongest literal portion of registrant’s mark, are simlar

in sound. The word ORIA NAL, being |laudatory in nature, would
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not be particularly significant to consuners as an indication of
source. However, the marks are radically different in
appearance, and we believe that the Exam ning Attorney has given
insufficient weight to the design elenment in registrant's mark
and its effect on the connotation of registrant's mark. W find
that when we conpare the marks in their entireties, giving
appropriate weight to that feature of registrant's nmark, the
marks are radically different in appearance and connotation, thus
they create different comrercial inpressions.

The visual differences in the marks are obvi ous.
Applicant’s mark is solely the typed word OPPUS. Registrant’s
mar k, on the other hand, is a conposite consisting of the words
OPUS ORIA@ NAL integrated within the design of what appears to be
a furry animal, perhaps in the nature of a cat, or in applicant’s
view, an opossum \hatever the nature of the animal, both the
words and the design in registrant's mark nust be considered in
determ ning the overall neaning and conmercial inpression the
mar k conveys.

The word "opus" has the dictionary neaning of a "work,"
usual ly of a nusical, literary or artistic nature.EI Consuners
who are famliar with this meaning will probably ascribe that

sanme neaning to applicant's mark OPPUS, as sinply a m sspelling

% See, e.g., Wbsters Encycl opedi c Unabridged Dictionary of the English
Language (1996), of which we have taken judicial notice.
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of the dictionary word "opus."” Those who are not famliar with
the dictionary nmeani ng of "opus"” would probably assunme OPPUS is a
coined or invented termw th no known neaning. Either way, the
use of OPUS in the context of registrant's mark suggests
sonething entirely different. Purchasers, upon view ng OPUS
ORIG@ NAL in registrant's design, are likely to believe that OPUS
identifies either a totally whinsical creature called "an opus,"”
t her eby conveying the fanciful inpression that registrant's
neckties are an original creation of this "opus" creature, or a
character nane for the animal, such as Opus OQpossum or Qpus the
Cat. Regardless of which inpression is conveyed, it differs from
the comercial inpression engendered by applicant's mark.EI

In view of these differences in the marks, the question is
whet her neckties and shoes are so closely related that use of the
respective marks on those goods woul d nonet hel ess, be likely to

cause confusion. The Exam ning Attorney argues that applicant's

4 The Exami ning Attorney's statenment regarding the scope of protection
accorded a typed mark is incorrect. A typed drawing allows protection
for all reasonable manners of presentation. See Phillips Petrol eum Co.
v. C J. Wbb, Inc., 442 F.2d 1376, 170 USPQ 35 (CCPA 1971) and |INB
Nati onal Bank v. Metrohost Inc., 22 USPQd 1585, 1588 (TTAB 1992).
This is so because rights in the typed word reside in the word itself
not in any particular display of the term Thus, rights in the term
woul d not be extended to include protection for that word conbi ned with
other matter such as a design elenent or additional wording. See
Fossil Inc. v. Fossil Group, 49 USPQRd 1451 (TTAB 1998) and In re
Pollio Dairy Products Corp., Inc., 8 USPQR2d 2012 (TTAB 1988).
Consequently, it would not be reasonable to assune that applicant's
mar k OPPUS woul d be presented with the design el ement appearing in
registrant's mark
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shoes and boots and registrant's neckties are both apparel itens
whi ch are purchased by the sanme consuners within the sane
departnment stores or boutiques. |In support of her position that
the goods are related, the Examining Attorney has relied on three
third-party applications and three third-party registrations, two
of which are based on foreign registrations, covering both types
of goods under the sane marKk.
Applicant, on the other hand, maintains that while shoes and
boots and neckties "are often worn together and nmay be found in
t he sane channel s of trade" these goods are not necessarily
rel ated. Applicant argues that the goods are "dissimlar"” in
that applicant's goods are made of | eather and rugged materi al s,
whi |l e neckties are "soft goods" made of fabrics such as silk.
There is obviously sone rel ati onship between shoes and
neckties. They are conplenentary articles of everyday nen's
apparel which are purchased and worn together (in fact ties would
probably never be worn wi thout shoes) and which are sold in the
same channels of trade to the sane cl asses of custoners.
However, the degree of rel atedness between these products is not
clear on this record. Wile third-party registrations are not
evi dence of use, they may be used to show that the respective
goods are of a type which may emanate fromthe sane source. See
In re Albert Trostel & Sons Co., 29 USPQ2d 1783 (TTAB 1993).

Here, however, the third-party registrations and applications are
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not helpful in this determnation. Two of the three identified
regi strations issued on the basis of foreign registrations rather
than on use in comerce and the three pending applications are
not evidence of anything. See, e.g., In re Al bert Trostel & Sons
Co., supra. We cannot conclude on the basis of one third-party
regi stration that shoes and neckties are so closely rel ated that
purchasers woul d naturally expect these two products to emanate
fromthe same source.

Considering the differences in the marks, and the
differences in the goods, and the fact that the goods are, at
nost, only sonewhat related, we find that there is no likelihood
of confusi on.

Decision: The refusal to register is reversed.



